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2008/1.pdf



PE Municipality UMasipala waseBhayi v AbaHlali aboHlukeneyo 2004 (12) BCLR
1268 (CC).
Ifumaneka kwi-internet ku-www.saflii.org/za/cases/ZACC/
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Ifumaneka kwi-internet ku-www.dhs.gov.za/Content/planned/Docs/
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Intshayelelo

Ukuginisekisa ukuba uziso lweenkonzo luyasebenza kwaye luneempembelelo
ezintle kubulunga bobomi babantu, kubalulekile ukuba kubekho
uthethathethwano olunokuba luncedo phakathi koluntu norhulumente.
UMzantsi Afrika uyakugonda ukubaluleka kothethathethwano okanye
ukuthabatha inxaxheba kwabemi (kunye nabo bangengabo abemi)
ekulawuleni ilizwe. UnoMgago-siseko ophakamisa uhlobo Iwedemokhrasi
olunomelo nolunothabatho-nxaxheba. Ukuvota kunyulo kubalulekile kodwa
akwanelanga. Idemokhrasi enothabatho-nxaxheba ithetha idemokhrasi
ethathela kuyo uxanduva, engafihli nto, ephendulayo nevulelekileyo.
Idemokhrasi yothabatho-nxaxheba ithetha idemokhrasi elwenzayo
ulungiselelo kubantu kunye nakuluntu ukuba luthabathe inxaxheba
kwiinkqubo kunye nakwiziggibo zokuziswa kweenkonzo.

UMgago-siseko uthi urhulumente kufuneka aginisekise ukuba ilungelo
labantu lokuba bathabathe inxaxheba lenziwa ukuba lenzeke (liyafezekiswa).
Abantu kufuneka balibange eli lungelo kwaye balisebenzise
ngokubonakalayo.

UMqulu wamalungelo kuMgago-siseko ukhusela iintlobo ezahlukeneyo
zamalungelo. Amanye awo ngamalungelo entlalo-gogosho, aquka ilungelo
lofikelelo ku:

e mhlaba

e izindlu ezoneleyo

< iinkonzo zokhathalelo Iwempilo

e amanzi kunye nokutya okwaneleyo

e ukhuselo lwasekuhlaleni kunye noncedo Iwasekuhlaleni.

UMqulu wamaLungelo ukwakhusela amalungelo entlalo-gogosho
abantwana, afana:

e nesondlo esisisiseko

e indawo yokuhlala

< iinkonzo zokhathalelo lwempilo ezisisiseko
e iinkonzo zasekuhlaleni.

Ukhuselo olugilimba olunikwa la malungelo kuMgaqo-siseko lubalulekile
ekulweni ubuhlwempu, ukungalingani kunye nokungaselwa-so.



Amalungelo entlalo-qogosho kunye nelungelo lezindlu \
ezaneleyo

Xa amalungelo anokunyanzelwa ziinkundla, aziwa njengoku ngamalungelo
anokulungiswa enkundleni. UMzantsi Afrika ngomnye wamazwe ambalwa
onamalungelo entlalo-gogosho akhuselwe kuMgago-siseko wawo
njengamalungelo anokulungiswa enkundleni. Amalungelo anokuqulatha
zombini izibophelelo ezivumayo (izinto ekufuneka zenziwe ngurhulumente)
kunye nezibophelelo ezingavumiyo (izinto urhulumente kunye nabanye
ekufuneka baziphephe okanye baginisekise ukuba azenzeki). llungelo
kwizindlu liqulethe zozibini izibophelelo ezivumayo nezingavumiyo. llungelo
kwizindlu alithethi ukuba urhulumente kufuneka anike wonke umntu indlu
ngoko nangoko ngaphandle kwentlawulo xa umntu eyifuna. Endaweni yoko,
lithetha ukuba urhulumente abe nayo kwaye ayiphumeze inkqubo
efanelekileyo yokubonelela wonke umntu ngofikelelo kwizindlu ezoneleyo. Esi
sisibophelelo esivumayo. Izibophelelo ezivumayo zixhomekeka kwingxowa-
mali karhulumente.

Izibophelelo ezingavumiyo eziqulethwe kwilungelo lezindlu zinento
yokwenza, umzekelo, nokukhutshwa. Urhulumente kunye namanye amagela
kufuneka bangaphazamisani namalungelo abantu ofikelelo kwizindlu
ezoneleyo. Kufuneka bangakhuphi abantu kwiindawo abahlala kuzo
ngokungekho mthethweni. Kukho izikhuselo ezikhusela abantu ekubeni
bakhutshwe ngaphandle kwesizathu baze bangabi namakhaya. Esinye
sezikhuselo nesibalulekileyo luthethathethwano olunokuba luncedo. /

Nangona abantu benawo ephepheni la malungelo entlalo-gogosho, xa
kusenziwa akusoloko kusenzeka ukuba afezeke. Oku kungenxa yokuba
ambalwa amathuba okuthabatha inxaxheba kunye nokuthethathethana
ngokunokuba luncedo kwiinkqubo zokwenziwa kweziggibo zikarhulumente,
oko kuchaphazela unikezo lweenkonzo. Kaninzi amagosa karhulumente enza
iziggibo ngasentla ngaphandle kokubandakanya uluntu Iwenginggqi.
Ngo-2009, iSebe loLawulo IweNtsebenziswano neMicimbi yeMveli
(Cooperative Governance and Traditional Affairs) (COGTA) lenza uhlolo
Iwesizwe lukarhulumente wenginggi ukuze libone ubuninzi beengxaki elinazo
ekufezekiseni iinkonzo. Kwaye kwachongwa iingxaki ezininzi. Umzekelo:

e ukuyeka kokusebenza kwedemokhrasi yenginggqi;
» unxibelelwano kunye nobudlelwane obuthathela uxanduva
obulambathayo noluntu;



e uthatyatho-nxaxheba loluntu luyeke-yeke;
e ukubekelwa ecaleni koluntu okubangwa yinggalelo engonelanga
kuyilo ‘olunxenye yalo igala phantsi’ kunye neenkqubo zokudibana.

Inkcaso yoluntu kurhulumente ebonwe kughankgalazo ngokuziswa
kweenkonzo kunye nokuzabalaza kwemibutho yasekuhlaleni kubonisa ukuba
uluntu lunemvakalelo yokuba alunalo ilizwi elinokuba luncedo ekwenziweni
kweziggibo ngurhulumente. Alunayo imvakalelo yokuba izinto
ezilukhathazayo ziyeviwa okanye zithathelwa phezulu.

Uthatyatho-nxaxheba loluntu

UMgaqo-siseko, umthetho wesizwe kunye nomthetho wamazwe ngamazwe
yonke ithi urhulumente unoxanduva lokuphakamisa kunye nokuququzelela
uthatyatho-nxaxheba loluntu.

Amatyala akutsha nje enkundla agxininise ukuba urhulumente kufuneka
‘athethathethane ngokunokuba noncedo’ nabantu abahluphekayo
kulungiselelo lweenkonzo, ezifana nezindlu. Uthethathethwano olunokuba
luncedo yinguqu ebalulekileyo kwindlela yeenkundla yokunyanzelisa
amalungelo entlalo-goqgosho kwaye luphakamise uthatyatho-nxaxheba
olusebenzayo kulungiselelo lweenkonzo. Uthethathethwano olunokuba
luncedo lunedemokhrasi engaphaya, luyaguquguquka kwaye luphendule
kwizinto ezikhathazayo ezenzekayo eziphakanyiswa ngala malungelo.
Lunokuphakamisa utshintsho Iwentlalo kwabo baphantsi ngokwenza ukuba
kuvakale ilizwi labahluphekayo nabangasiweso eMzantsi Afrika.

Abanye abantu abazi ukuba ilungelo labo lokuthabatha inxaxheba
likhuselwe kuMgaqo-siseko, kumthetho woMzantsi Afrika kunye
nakumthetho wamazwe ngamazwe. Kwakhona abayazi imithetho-siseko
engundogo emalunga nothethathethwano olunokuba luncedo ebekwe
ziinkundla, ingakumbi yiNkundla yoMgaqo-siseko. Kubalulekile kubanini
bamalungelo ukuba bazi ngelungelo labo lokuthabatha inxaxheba. Kufuneka
bazi ngento ethethwe yinkundla malunga nemisebenzi eyibeke kurhulumente
kunye neenkqubo zothethathethwano olunokuba luncedo.

linkundla zimamele kakhulu ngothethathethwano olunokuba luncedo
kumatyala anento yokwenza namalungelo ezindlu (amanye ala matyala
acaciswe ngokuthe vetshe ekupheleni kwale ncwadana). Ngoko ke, le
ncwadana ijolise kakhulu kwilungelo lezindlu xa icacisa iinjongo, umxholo
neenkqubo zothethathethwano olunokuba luncedo.



~

Le ncwadana:

e icacisa ukuba yintoni uthethathethwano olunokuba luncedo;

e izama ukubonakalisa unxibelelwano phakathi kothethathethwano olunokuba
luncedo nokudibana nokulamla;

e icacisa ukuba lukhuselwe njani uthethathethwano olunokuba luncedo

kuMgago-siseko, kumthetho wesizwe nakumthetho wamazwe ngamazwe

inika ulwazi ngeenjongo nomxholo wothethathethwano olunokuba luncedo;

icacisa ukuba kufuneka Iwenzeke nini uthethathethwano;

icacisa ukuba kufuneka lube ngantoni uthethathethwano;

ichonga imithetho-siseko nezikhokelo ezinokwenza ukuba uthethathethwano

lube ‘luncedo’;

e icehisa ngokuba kufuneka ibe yintoni indima yeenkokheli zoluntu kwinkqubo
yothethathethwano;

< inika isishwankathelo seziggibo ezithathu zeNkundla yoMgago-siseko
ezingothethathethwano olunokuba luncedo;

< inika iinkcukacha ngemibutho namaziko anokunika ingcebiso kubantu
abajongene nokukhutshwa apho bahlala khona apho uthethathethwano
belungelulo uncedo, okanye anokunika iingcebiso jikelele kuthethathethwano
olunokuba luncedo ekufikeleleni kumalungelo entlalo-gogosho.

/

Yintoni uthethathethwano olunokuba luncedo?

La magama ‘uthethathethwano olunokuba luncedo’ sele kulithuba ekhona,
kodwa achazwa kakuhle okokugala yiNkundla yoMgaqo-siseko kwityala i-
Olivia Road . Eli tyala lalimalunga nelungelo lofikelelo kwizindlu ezoneleyo
kwabo bajongene nokukhutshwa kwizakhiwo ezidilikayo kumbindi wesixeko
sase-Johannesburg. Ityala eli ngumzekelo omhle apho uthethathethwano
luye Iwasebenza.

Kwisigwebo se-Olivia Road, iNkundla yoMgaqo-siseko yathi
uthethathethwano olunokuba luncedo ‘luyinkqubo endlela-mbini apho
iSixeko kunye nabo bazakuphulukana namakhaya abo bazakuthethana
ngokuluncedo ukuze kuphunyezwe iinjongo ezithile’ (isitanza se-14). Ezi
njongo zichazwe kamva kule ncwadana. Inkqubo endlela-mbini iNkundla
yoMgago-siseko ebhekisela kuyo ayisebenzi kuphela kubantu
abakhethekileyo ababandakanyekayo kwityala i-Olivia Road, kodwa
inokusebenza nakwizimo ezifana nalo kwilizwe xa lilonke.

Ngoko ke, ngokubanzi, ‘uthethathethwano olunokuba luncedo’ Iwenzeka
xa uluntu kunye norhulumente bethethana kwaye bamamelana, kwaye
bazame ukugonda iimbono zelinye igela, ukuze babe nako ukuphumeza
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iinjongo ezithile. Sisithuba ‘esingathath’icala’ apho urhulumente kunye
nabantu banokuxoxa kwaye bayile iindlela ezinokusetyenziswa kunye
nezisombululo kwimiba enzima. Inkqubo yothethathethwano olunokuba
luncedo kufuneka:

e yakhiwe kakuhle, ilungelelaniswe, ifane kwaye iquke konke kwaye
ingalahlekisi;

e ithathele inggalelo ukhetho lolwimi; kwaye

e yenze ukuba abantu okanye uluntu luphathwe njengamagabane
kwinkqubo yokwenziwa kweziggibo.

Kufuneka lube lolwabantu beziziqu kanye nentlanganisela. Akwanelanga
ukudibana nje neekomiti okanye imibutho esekelwe ekuhlaleni (community-
based organisations) (CBOs) ebanga ukuba imele uluntu. Kwaye
kungonelanga kananjalo ukudibana nabantu beziziqu okanye imizi.
Urhulumente makazenze zombini. Kwakhona kufuneka aphendule ngendlela
efanelekileyo ekungangginelanini nasekuxhalabeni okunokuvela phakathi
kwamagela kunye nakubantu beziziqu xa kugala ukusetyenziswa umgaqo-
nkqubo wentlalo-gogosho.

Umzekelo ngowokuba ukuba ngaba urhulumente kufuneka athathe
nawaphi na amanyathelo anokuchaphazela ilungelo labantu kwizindlu,
amanzi okanye ukhuselo lwasekuhlaleni. Phambi kokuba athathe isiggibo
sokuggibela malunga namanyathelo afuna ukuwathatha, kufuneka
athethathethane ngokunokuba noncedo nabantu malunga namanyathelo
awacingayo. Kufuneka abanike amathuba afanelekileyo okuba kuviwe
nawabo amazwi kwaye bathabathe inxaxheba kwiziggibo ezinokuchaphazela
amalungelo abo. Kwakhona, ukuba ngaba urhulumente uphuhlisa
isicwangciso sokuhlangabezana nezibophelelo zakhe zomgago-siseko
ekufezekiseni ilungelo elithile lentlalo-goqosho, kufuneka athethathethane
noluntu kumabakala onke esicwangciso eso. Oku kuthetha ukuba kufuneka
athethathethane nabo ngexa lokwenziwa kweenkqubo zeziggibo, uyilo,
ukuphunyezwa nohlolo.

Yintoni engasilulo uthethathethwano olunokuba luncedo?

Ukuba urhulumente uhlangana noluntu oko ekwenzela ukuba alucenge ukuba
Iwamkele isiggibo esele senziwe kwaye kuthiwe sesilungele bona, oku ayikuko
ukuthethathethana okunokuba luncedo. Uthethathethwano olunokuba luncedo
ayikokuba abantu mabavume imigago-nkqubo karhulumente, ‘bephawula
ibhokisi’ yesibophelelo sothatyatho nxaxheba olusemthethweni okanye
bebonelela ‘ng okungagungqi’ kwiziggibo esele zithathiwe.
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Ingaba uthethathethwano olunokuba luncedo

luyafana nokudibana okanye ulamlo?

Xa abantu becelwa ukuba banike izimvo kwimicimbi ebachaphazelayo, oko
kukudibana nabantu. Ulamlo, kwelinye icala, lwenzeka xa abantu
abanembambano becela ngokuzithandela ukuba kungenelele umntu
wesithathu owamkelekileyo (‘umlamli’) ukuba abancede bafikelele
kwisivumelwano kwimiba ebahlukanisayo.

‘Ukuthethathethana’ kufana nokudibana kunye nokulamla. Ngokufanayo
nokudibana, iimbono zabantu ziyacelwa ngexa lothethathethwano. Oku
kukwasebenza njengokukhangela amanyathelo karhulumente.
Ukuthethathethana kukwayenye indlela yokusombulula impixano,
njengolamlo, kunye nendlela yokubandakanya abo bamalungelo abo
agxojiweyo ngokuzisa ulungiso.

Kunika umdla ukubona ukuba iNkundla yoMgaqo-siseko ikhuthaze
imibutho yasekuhlaleni (civil society organisations) (CSOs) enomdla ukuba
ibandakanyeke njengabantu besithathu kwinkqubo yothethathethwano
(umzekelo jonga kwi-Olivia Road, izitanza ese-19 nesama-20).

Ngamanye amaxesha, iinkundla ziwasebenzise amagama
‘ukuthethathethana’, ‘ukudibana’ kunye ‘nolamlo’ ngokungathi ayinto enye.
Koko, kukho umahluko osisiseko phakathi koluvo lokuthethathethana
okunokuba luncedo, njengoko kuphuhlisiwe yiNkundla yoMgago-siseko,
kunye nokudibana nje.

Xa kudityanwa, umntu obambe iintambo (umzekelo urhulumente
wengingqi) ucela izimvo zabantu kodwa kaninzi nguye owenza isigqibo
sokuggibela. Akucaci ukuba izimvo zabantu zifakwe kangakanani na
kwisiggibo eso. Uthethathethwano olunokuba luncedo, kwelinye icala,
luthetha ukuba amagela enza isiggibo sokuggibela kunye. Okunye ukudibana
kunokuphantse kufane nokuthethathethana okunokuba luncedo
ngokuxhomekeka kubunjani benkgqubo kunye nokuba isulungekile na.
Ngenxa yoko, umthetho wamazwe ngamazwe, njengoko kubonwa ngezantsi,
ugxininisa ukudibana ‘okusulungekileyo’ Oku kuthetha ukuba kuyedlula
kwilungelo lokuviwa (audi alteram partem) kwaye kubandakanya
ukuphuhlisa ubudlelwane bexesha elide phakathi kukarhulumente kunye
nabemi (okanye abo bangengabo abemi).

Ukudibana kuhlala kungesiggibo esinye ekufuneka senziwe ngexesha
elinye. Ukudibana linyathelo lenkqubo eyimfuneko ekwenziweni kwesiggibo.
Kakhulu sisenzo kunokuba ibe yinkqubo.

Uthethathethwano kwelinye icala, lubhekisele kwinkqubo
yotshintshiselwano Iwarhoqo oluphakathi kwabemi okanye (abo bangengabo
abemi) kunye norhulumente. Lumalunga noyilo kunye nokuphunyezwa
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kwenkqubo yentlalo-goqosho echaphazela uluntu oluthile okanye igela
labantu. Ngoko ke akululanga ukuba kuthiwe makwenzeke isenzo phambi
kokuba kuthathwe isiggibo esisemthethweni. Sisenzo esenziwe ngoluhlu
Iweziggibo eziyimfuneko ekuyileni nasekuphumezeni inkqubo yentlalo-
gogosho.

Uthini uMgaqo-siseko ngothethathethwano

olunokuba luncedo?

UMgago-siseko awusebenzisi amagama athi ‘uthethathethwano olunokuba
luncedo’ Kodwa kukho amacandelo kuwo akhusela ngokukhethekileyo
ilungelo lokuthabatha inxaxheba kwiinkqubo kunye nakwiziggibo zoziso
Iweenkonzo. Kwityala i-Olivia Road, iNkundla yoMgaco-siseko yathi isiseko
sothethathethwano olunokuba luncedo sifumaneka kula magatya omgaqo-
siseko alandelayo (izitanza ese-16 nese-18):

e Isingeniso kuMgago-siseko sithi urhulumente unoxanduva
‘lokuphucula umgangatho wobomi babo bonke abemi kwaye
akhulule ukuba nako komntu’;

e Umhlathi we-152 uthi urhulumente wengingqi kufuneka abonelele
uluntu ngeenkonzo ngendlela enokulondolozeka, kufuneka
aphakamise uphuhliso Iwezentlalo kunye nologoqosho, kwaye
kufuneka ukuba akhuthaze uluntu kunye nemibutho yoluntu ukuba
izibandakanye kwimicimbi karhulumente wengingqi;

e Umhlathi we-7(2) ubeka umsebenzi kurhulumente wokuhlonipha,
ukukhusela, ukuphakamisa nokuzalisekisa amalungelo akuMqulu
wamalungelo. INkundla yathi awona abalulekileyo lilungelo lesidima
somntu kunye nelungelo lokuphila;

e Umhlathi wama-26(2) uthi urhulumente kufuneka asebenze
ngokufanelekileyo ukuginisekisa ukuba ilungelo lofikelelo ezindlini
liyafezekiswa;

e Umhlathi wama-26(3) uthi ‘akukho namnye omakakhutshwe
kwikhaya lakhe, okanye adilizelwe ikhaya lakhe, ngaphandle
komyalelo wenkundla owenziwe emva kokuthathela inggalelo zonke
iimeko ezibandakanyekayo’ Ukufumanisa ukuba ‘zonke iimeko
ezibandakanyekayo’ ziyintoni kuthetha ukuba uthethathethwano
olunokuba luncedo kufuneka Iwenzeke phambi kokukhutshwa
okukhokelela ekubeni ungabinalo ikhaya.
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Urhulumente makasebenze ngokufanelekileyo \

UMgago-siseko uthi urhulumente makasebenze ngokufanelekileyo
ngokunxulumene namalungelo kukhathalelo lwempilo, ukutya, amanzi,
ukhuselo Iwasekuhlaleni, imfundo nomhlaba, ngokunjalo nezindlu.

Kwinto nganye ayenzayo, urhulumente makajolise ekuphuculeni
umgangatho wobomi babo bonke abantu abahlala eMzantsi Afrika.

Enye yeendlela ezisetyenziswayo zokwenza isiggibo sokuba ingaba inqubo
karhulumente ejoliswe ekufezekiseni ilungelo kukuba ingaba lubekhona na
uthethathethwano olunokuba luncedo. Umgangatho wothethathethwano

nawo ubalulekile. J

UMgaqo-siseko ukwathetha oku ngothethathethwano olunokuba luncedo:

e Umhlathi wama-33 uthi urhulumente makahloniphe inkqubo
engenamkhethe xa ethatha amanyathelo olawulo achaphazela
amalungelo abantu. linkqubo ekufuneka zilandelwe ngurhulumente
xa ethethana nabantu okanye uluntu zifumaneka kwimihlathi owesi-3
nowesi-4 womThetho wokuPhakanyiswa kobuLungisa kuLawulo wesi-
3 ka-2000 (PAJA).

e Umbhlathi we-195 woMgaqo-siseko uxela iinqubo ezisisiseko kunye
nemithetho-siseko emele kuphatha ulawulo loluntu. Iquka
ukukhuthazwa koluntu ukuba luthabathe inxaxheba ekwenziweni
komgaqgo-nkqubo kwaye kunikwe uluntu ulwazi kwangethuba,
olufikelelekayo noluchanekileyo.

Inkqubo engenamkhethe ithetha ukuba urhulumente kufuneka:

azise abantu okanye uluntu ngelona nyathelo lolawulo (njengesiggibo
esichaphazela amalungelo amalungu oluntu) afuna ukulithatha, phambi
kokuba alithathe;

anike isaziso esoneleyo ngesindululo kwaye anike abantu ithuba
elifanelekileyo ukuba lunike izimvo nomelo. Oku kunokwenziwa ngeengxoxo
zikawonke-wonke ngokunjalo nezimvo ezibhaliweyo;

athathele inggalelo izimvo kunye nomelo loluntu ngenggondo evulekileyo;
abazise ngenyathelo lolawulo elithathiweyo kunye nezizathu zalo; kwaye
avumele ukuba kwenziwe isibheno kwigonga elingasentla ukuba ngaba
isiggibo asanelisi.

/
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5. Uthini umthetho woMzantsi Afrika
ngothethathethwano olunokuba luncedo?

Isiseko sothethathethwano olunokuba luncedo sinokufunyanwa kwakhona
kwimithetho kunye nemigago-nkqubo eyahlukeneyo, ubukhulu becala
kwimimandla yezezindlu kunye norhulumente wenginggqi.

Umthetho ongundogo omalunga nezezindlu ngumThetho wezeziNdlu we-
107 ka- 1997. Lo mthetho uthi urhulumente wesizwe, owephondo
nowenginggi kufuneka:

< adibane ngokunokuba luncedo nabantu kunye noluntu
oluchatshazelwa luphuhliso lwezindlu; kwaye

e enze ukuba kwenzeke kubo bonke abo babandakanyekayo ukuba
bathabathe inxaxheba kuphuhliso Iwezindlu (umhlathi we- 2(1)(1);
jonga kwakhona umbhlathi we- 9(2)(a)).

Imigagqo-nkqubo yezindlu kunye nezicwangciso zikarhulumente kufuneka
zigxininise uthatyatho-nxaxheba loluntu oluchaphazelekayo kuyilo kunye
nakuphuhliso lwezindlu. Oku kuxelwe kwiPhepha leNgcaciso yoMgaqo-
nkqubo kwezeziNdlu (1994), elijolise ukukhokela urhulumente kumgago-
nkqubo wezindlu. Kukwakhankanyiwe kwikKhowudi yeziNdlu yeSizwe (2000)
enezikhokelo malunga nomgago-nkqubo wezindlu. (iKhowudi yezeziNdlu
yahlaziywa ngo- 2009 kodwa ayikathiwa thaca.)

Omnye wemimigago-nkqubo kuku'Qalwa kokuTsha’ (‘Breaking New
Ground) kwakutsha nje: UYilo oluBanzi lokuPhuhliswa kweeNdawo zokuHlala
ezinokuGcinakala (Agasti 2004). Ngokughelekileyo yaziwa njengokuba
‘kukuQalwa kokuTsha’ (Breaking New Ground’) (BNG) kwaye ithi ukudibana
nothatyatho nxaxheba loluntu zizigaba ezibalulekileyo kuphuhliso Iwezindlu.
UMgago-nkqubo wezezeNdlu weNtlalo woMzantsi Afrika (Julayi 2003) uthi
abaxhamli kufuneka babandakanywe kulawulo nasekuphatheni izindlu
abazikhethele zona. Ukwabeka umsebenzi kumaziko ezindlu zasekuhlaleni
ukuba adibane nabahlali ngothatyatho nxaxheba olunokuba luncedo.

Uthatyatho nxaxheba olunokuba luncedo yimfuneko ebalulekileyo xa
kufuna ukukhutshwa abantu apho bahlala khona phantsi komThetho
woThintelo lokuKhutshwa okungekho mThethweni kunye nokuHlala
eMhlabeni ngokungekho mThethweni we-19 ka-1998 (umThetho we-PIE).
Ukwafuneka kulo lonke ukhutsho Iwabantu kwiindawo abahlala kuzo
kwimeko yophuhliso Iwezindlu (Abahlali, isitanza sama-69 ne PE Municipal-
ity, isitanza sama-39 ukuya kwesama-45).
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UmThetho we-PIE \
UmThetho we-PIE ukhusela ‘abahlali kuloo ndawo ngokungekho mthethweni’
ekukhutshweni okungahambelaniyo nomthetho. ‘Abahlali ngokungekho
mthethweni’ ngabantu abahlala emhlabeni ngaphandle kwemvume yomnini
okanye yomntu ophethe kuloo ndawo. Oku kuquka abagashi abo iimvume
zabo zipheliswe ngabanini beendawo. UmThetho we-PIE umisela izinto
ezithile ekufuneka zenziwe phambi kokuba ukhutsho olo luvunywe. Umhlathi
wesi-4 womThetho, umzekelo, uthi umnini makanike umhlali ngokungekho
mthethweni kunye nomasipala wengingqi ‘isaziso esibhaliweyo
nesisebenzayo ngeenkqubo zokukhutshwa. Oku kufuneka kwenzeke
okungenani kwiintsuku ezili-14 eziphambi kwetyala lenkundla lenkqubo
yokukhutshwa. Isaziso kufuneka sixele ukuba:

e ukhutsho lufunwa phantsi kweyiphi na imihlaba;

< sixele umhla kunye nexesha ekuza kuviwa ngawo yinkundla isicelo
sokukhutshwa; kwaye

= sazise umhlali ngokungekho mthethweni ngelungelo lakhe lokuvela phambi
kwenkundla, ukuzithethelela etyaleni, okanye lokufaka isicelo soncedo
lomthetho.

UmThetho we-PIE ukwathi inkundla kufuneka ithathele inggalelo amalungelo
kunye neemfuno zamagela athile angakhuselekanga ngabahlali kwiindawo
abangekho mthethweni. Aba ngabantu abadala, abantwana, imizi entloko zawo
ingabasetyhini kunye nabakhubazekileyo. Ukuba ngaba u(aba)mhlali kuloo
ndawo ongekho mthethweni uhleli kuloo isakhiwo/umhlaba ngaphezulu
kweenyanga ezintandathu, uthi umThetho inkundla kufuneka icinge ngokuba
ingaba ukhona na umhlaba ofumanekayo apho lowo m(ba)hlali ungekho
mthethweni anokufuduselwa khona, okanye ingaba kungenziwa ukuba
ufumaneke na umhlaba ngumnini wawo okanye ngumasipala wenginggi.

Kulapha ke apho lubaluleke khona ‘uthethathethwano olunokuba luncedo:
Ukuba ngaba umntu okhutshiweyo kwindawo ebehlala kuyo uza kungabi nalo
ikhaya, iinkundla zitolike umThetho we-PIE ngendlela ozivumelayo ukuba
ziwale umyalelo wokukhutshwa okanye zithi urhulumente kufuneka
abonelele ngenye indawo yokuhlala.

Ezi zinto zibalulekile ukuba zigatshelwe:

e Umntu unokhukhutshwa kuphela ngokusekelwe kumyalelo wenkundla. Lo
myalelo kufuneka wenziwe emva kokuthathela inggalelo zonke iimeko
ezibandakanyekayo — umzekelo, ukuba ingaba uthethathethwano olunokuba
luncedo Iwenzekile na kunye nokuba ingaba kufuneka inikwe na enye

indawo yokuhlala; j
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e Umntu okanye uluntu lunokuya enkundleni ngokukhawuleza, nokuba \
alunaggwetha, kwaye
a. luxelele ijaji ukuba awukho umyalelo wenkundla ngokoMgaqo-siseko
kunye nomthetho wokukhutshwa obandakanyekayo umz, umThetho we-
PIE;

b. lucacise ukuba lixesha elingakanani bekuloo mhlaba okanye kweso
sakhiwo;

¢.  ukuchaza ukuba khange kubekho thethathethwano olunokuba luncedo
kwaye enye indawo yokuhlala ibonelelwe.

e Ukuba ngaba kukho umyalelo wenkundla wokuba abantu bakhutshwe kodwa
lube uthethathethwano olunokuba luncedo lungenziwanga phambi kokuba
unikwe umyalelo wokukhutshwa kwabantu, abo bachaphazelekayo kufuneka
baye enkundleni ngokukhawuleza bakucacisele ijaji okanye umantyi oku.

< Inkundla ngeke ngokughelekileyo iyalele ukukhutshwa kwabantu
abahlupheka kakhulu ukuba ngaba iyaxelelwa ngamaggwetha ukuba
ukukhutshwa oko kuyakukhokelela ekubeni bangabi nawo amakhaya. J

Imithetho emisela inkqubo-sikhokelo karhulumente wengingqi ikwathetha
malunga nokuthethathethana kunye noluntu. Umzekelo, umhlathi we-19(2)
kaRhulumente weNggingqi: umThetho wamaQumrhu kaMasipala we-117 ka-
1998 (umThetho wamaQumrhu) uthi ibhunga likamasipala malizijonge
kwakhona iinkqubo zalo zokubandakanyeka koluntu nyaka ngamnye.
Umhlathi we-19(3) uthi kufuneka aphuhlise iindlela zokudibana noluntu
kunye nemibutho yoluntu ekwenzeni imisebenzi yakhe kunye
nasekusebenziseni amagunya akhe. Umhlathi we-16(1) kaRhulumente
weNginggi: umThetho weeNkqubo zikaMasipala wama-32 ka-2000
(umThetho weeNkqubo) uthi urhulumente wenginggi kufuneka:

e akhuthaze kwaye adale iimeko ezinokwenza ukuba uluntu lwengingqi
luthabathe inxaxheba kwimicimbi kamasipala, kugukwa nobonelelo
ngeenkonzo;

« afake isandla kuphuhliso Iwezakhono zoluntu lwenginggi ukuze lube
nako ukuthabatha inxaxheba kwimicimbi kamasipala; kwaye

< asebenzise imithombo kunye nemali ekuhlahlo Iwabiwo-mali lwakhe
ukunceda abantu ukuba bathabathe inxaxheba.

Umbhlathi we-17 womThetho weeNkqubo uthi umasipala kufuneka abe
neendlela neenkqubo ezifanelekileyo ukuze uluntu lwenginggi lukwazi
ukuthabatha inxaxheba kwimicimbi kamasipala. Umzekelo, kufuneka abambe
iintlanganiso zikawonke-wonke nezeengxoxo, iiseshoni zokudibana kunye
nokunikwa kwengxelo koluntu lwenginggi. Xa esenza oku, umasipala
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kufuneka athathele inggalelo iimfuno ezikhethekileyo zalo magela
ahlelelekileyo, afana nabantu abangakwaziyo ukubhala nokufunda, abantu
abakhubazekileyo, kunye nabasetyhini.

Amalungu oluntu anelungelo: \

< lokufaka isandla kwiinkqubo zokwenziwa kweziggibo zikamasipala ngokwenza
izindululo zomlomo okanye ezibhalwe phantsi, umelo kunye nezikhalazo
eziya kwibhunga likamasipala okanye kwelinye iqonga Iwezopolitiko;

e ukucela iimpendulo kunxibelelwano Iwabo kwaye bacele ukuba baziswe
ngezigqibo zebhunga ezichaphazela amalungelo abo; kwaye

e bafune ukuba iinkqubo zivuleleke kuluntu (Umhlathi wesi-5(1) womThetho
weeNkaqubo (Systems Act). J

6. Uthini umthetho wamazwe ngamazwe

ngothethathethwano olunokuba luncedo?
Umthetho wamazwe ngamazwe ubalulekile kuba:

e Udlale indima engundogqo ekuqulungweni koMgago-siseko
woMzantsi Afrika.

e Amalungelo amaninzi kuMgaqo-siseko ayafana nalawo afunyanwa
kwimingophiso yamazwe ngamazwe.

e Imihlathi owama-39 nowama-233 oMgago-siseko athi iinkundla
kufuneka zithathele inggalelo umthetho wamazwe ngamazwe xa
zitolika amalungelo kuMgaqo-siseko.

< INkundla yoMgago-siseko ithe umthetho wamazwe ngamazwe
ubonelela ngenkqubo-sikhokelo yokuhlola nokugonda amalungelo
kuMgaqo-siseko (Makwanyane, isitanza sama-35).

Inani lemimiselo yamazwe ngamazwe lithi kufuneka kubekhona
uthethathethwano kunye nabanini abanamalungelo okanye uluntu
ekuphunyezweni kwamalungelo entlalo-gogosho. AmaNgakwana Jikelele
eKomiti yeZizwe eziManyeneyo kumalLungelo ezoQoqosho, iNtlalo
neNkcubeko (United Nations Committee on Economic, Social and Cultural
Rights) (CESCR) yimizekelo emihle. Lamangakwana Jikelele atolika amalungelo
kwiSivumelwano samaZwe ngamaZwe kumalLungelo ezoQoqosho, iNtlalo
neNkcubeko (International Covenant on Economic, Social and Cultural
Rights) (ICESCR). Akwatolika nokuba yintoni ekufuneka yenziwe
ngurhulumente ekuphumezeni amalungelo akwi-ICESCR. UMzantsi Afrika
usayine i-ICESCR, okuthetha ukuba uzibophelele ekuhlonipheni imithetho-
siseko ye-ICESCR.
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Umthetho wamazwe ngamazwe uthi kufuneka kubekho ukudibana
okukuko nokubanzi xa kuziwa kwilungelo kwizindlu ezoneleyo kunye
nangokunxulumene nokukhutshwa okucetywayo kunye nokuhlaliswa
ezindaweni okucetywayo. Umelo oluvela kubantu kunye noluntu
oluchaphazelekayo malumenywe kwaye luthathelwe inggalelo (jonga
iNgakwana Jikelele lesi- 4 kwilungelo lezindlu ezoneleyo (1991) izitanza ese-8
nese-12; iNgakwana Jikelele lesi-7 kwilungelo lezindlu ezoneleyo kumxholo
wokukhutshwa okunyanzelwayo (1997) izitanza ese-13 nese-15).

Kwakhona, imiThetho-Siseko esiSisiseko kunye nezikKhokelo
ekuKhutshweni okuSekelwe kuPhuhliso nokuThathelwa iNdawo yeZizwe
eziManyeneyo (2007) ithi onke amagela kunye nabantu abanokuba
bachaphazelekile banelungelo lokufumana ulwazi olubalulekileyo kunye
‘nokudibana kunye nothabatho nxaxheba olupheleleyo’ ngexesha lonke
lenkqubo yokukhutshwa (isitanza sama-38). Amanyathelo akhethekileyo
kufuneka athathwe ukuze bonke abantu abachaphazelekayo, kuqukwa
abasetyhini nabangakhuselekanga kunye namagela angasiweso, aqukiwe
kwinkqubo yokudibana (isitanza sama-39).

Izikhokelo kunye nemithetho-siseko ikwathi iinkqubo zophuhliso
ezinokukhokelela ekususweni kwabantu kumakhaya abo kufuneka zibe
nezinto ezithile ezakhelwe kuzo (isitanza sama-37). Umzekelo,
iziphathamandla mazisasaze ulwazi olubalulekileyo kwangaphambili. lingxoxo
zokunika ulwazi uluntu kufuneka zibanjwe ngoyilo kunye neendlela
ezizezinye ezicetywayo. Ezi zinokunika amathuba okucela umngeni
kwisiggibo sokukhutshwa okanye zithi thaca izindululo ezizezinye, kwaye
zivakalise iimfuno ezahlukeneyo kunye nokubalulekileyo ngokokuza kugala
kuphuhliso.

I-CESCR ikwathi ukudibana okukuko kubaluleke kakhulu ngakumalungelo
okhuselo Iwasekuhlaleni, amanzi, impilo nomsebenzi. Ithi:

e Phambi kokuba urhulumente okanye naliphi na elinye igela lesithathu
lithathe nawaphi na amanyathelo aphazamisana namalungelo abantu
kukhuselo Iwasekuhlaleni kunye nasemanzini, kufuneka kubekhona
ithuba ‘lokudibana okusulungekileyo’ kunye nabo bachaphazelekayo.
Ulwazi olupheleleyo noluggibeleleyo kumanyathelo acetywayo
kufuneka abonelelwe kwangethuba (iNgakwana Jikelele le-19
kwilungelo lokhuselo Iwasekuhlaleni (2008) isitanza sama-78);
iNgakwana Jikelele le-15 kwilungelo lamanzi (2003) isitanza sama-56).

e llungelo labantu kunye namagela lokuthabatha inxaxheba kwiinkqubo
zokwenziwa kweziggibo kufuneka libe yinxenye yawo nawuphi na
umgaqo-nkqubo, inkqubo okanye isicwangciso esiphuhlisela
ukuhlangabezana nezibophelelo zikarhulumente kumalungelo empilo,
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amanzi nomsebenzi (iNgakwana Jikelele le-14 kwilungelo lowona
mgangatho uphezulu unokufumaneka wempilo (2000) isitanza sama-
54; iNgakwana Jikelele le-15 (2003) isitanza sama-48; iNgakwana
Jikelele le-18 kwilungelo lomsebenzi (2006) isitanza sama-42).

Kwakhona, umthetho wamazwe ngamazwe ugxininisa ilungelo lamagela
athile angakhuselekanga akhankanywe kumThetho we-PIE (afana
nabasetyhini kunye nabadala) lokuba athabathe inxaxheba kuphuhliso
nasekuphunyezweni komgago-nkqubo. Umzekelo, umhlathi we-14
iNggungquthela yokuPheliswa kwazo zoNke iiNtlobo zoCalulo olubhekiselwe
kwabaseTyhini (Convention on the Elimination of All Forms of Discrimination
against Women) (1979) (CEDAW) uthi abasetyhini banelungelo
lokuthabatha inxaxheba, ngokulinganayo, kuyilo lophuhliso kumanganaba
onke. UMzantsi Afrika uyamkele i-CEDAW kwaye ke ubotshelelwe yiyo.
Kwakhona, i-CESCR igxininisa ilungelo labadala lokuba bathabathe
inxaxheba ekwenziweni nasekuphunyezweni kwemigago-nkqubo
echaphazela nggo ukuphila kwabo. Oku kukwiNgakwana Jikelele lesi-6
kumalungelo ezogoqosho, intlalo nenkcubeko abantu abadala (1995)
(izitanza ese-5 nesama-39).

Apho uwufumana khona umthetho wamazwe ngamazw